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 1.  TIME:  9:00   CASE#: MSC16-00255 
CASE NAME: SURETEC INSURANCE VS.  DAVID MOROWIT 
HEARING ON MOTION FOR RELIEF PURSUANT TO CCP SECTION 473(D) 
FILED BY DAVID MOROWIT 
* TENTATIVE RULING: * 
 
             Defendant David Morowit’s Motion for Relief Pursuant to CCP § 473(d) is granted.   
  
  Defendant brings this motion pursuant to CCP § 473(d), relieving him of the default 
judgment on the ground he was never served with summons and complaint.  CCP § 473(d) 
provides in pertinent part: “The court may… on motion of either party after notice to the other 
party, set aside any void judgment or order.”  “The inclusion of the word ‘may’ in the language of 
section 473, subdivision (d) makes it clear that a trial court retains discretion to grant or deny a 
motion to set aside a void judgment.”  (Cruz v. Fagor America, Inc. (2007) 146 Cal.App.4th 488, 
495.)    
 
 A judgment is void on its face if the court lacked personal or subject matter jurisdiction.  
Such judgment is subject to collateral attack at any time.  (Rochin v. Pat Johnson Manufacturing 
Co. (1998) 67 Cal.App.4th 1228, 1239.)  “One method of such an attack is a subsequent motion 
to vacate or set aside the judgment as void. The motion may be filed at any time after judgment. 
[Citations.]”  (County of Ventura v. Tillett (1982) 133 Cal.App.3d 105, 110.)   
 
 “‘A judgment or order is said to be void on its face when the invalidity is apparent upon 
an inspection of the judgment-roll.’ [Citation.]” (Cruz v. Fagor America, Inc. (2007) 146 
Cal.App.4th 488, 496.)  “When a judgment by default has been entered, the judgment roll is 
limited to the summons, proof of service of the summons, complaint, request for entry of default, 
copy of the judgment, notice of any ruling overruling a demurrer interposed by the defendant 
and proof of service thereof, and, if service was by publication, affidavit for publication and order 
directing it.” (Ramos v. Homeward Residential, Inc. (2014) 223 Cal.App.4th 1434, 1440.) 
 
 “If service of summons was not made or was improper, and actual notice was not 
received, the default judgment is void for lack of personal jurisdiction.” (Yeung v. Soos (2004) 
119 Cal.App.4th 576, 582-583.)   
 
Service of Process 
 
 Plaintiff filed this action on February 17, 2016. According to the Proof of Service, 
Defendant was served by substitute service on March 12, 2016 at the business address located 
at 1060 Santa Fe Avenue in Martinez.  (This is actually a residence.)   
 
 Plaintiff’s process server made three attempts to serve Defendant Morowit at 1230 Veal 
Avenue in Martinez.  (February 22, 24, and 27, 2016) On the third attempt, the process server 
was informed by the owner of the residence that he bought the home at a foreclosure sale four 
years earlier and that Defendant was the previous owner. 
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 The process server then made 4 attempts at service at 1060 Santa Fe Avenue (the 
process server’s declaration of diligence has this listed as a business address, but refers to this 
address as a residence.)   
 
 Finally, on March 12, 2016, the process server effected substitute service by leaving the 
documents in the presence of “NOE ‘DOE’” (Declined full name), Co-Occupant.”  “Description:  
Caucasian, Male, 30 yrs. old, 5’9” tall, 180 lbs., Black hair.” The process server checked the box 
indicating the person served was a competent member of the household and that the process 
server mailed the papers to the person to be served.   
 
 Defendant admits that this is his prior address where he leased the premises.  
Defendant declares he has resided in Hawaii since January of 2014 and does not know who has 
lived at that property or owned that property since 2014.  Defendant maintains the description of 
the person served is clearly not him. The Proof of Service indicates a person 30 years in age, 
with black hair, while Defendant is 47 years old with grey-colored hair.  Defendant maintains he 
has not been back to California since January 2014.   
 
 Additionally, Plaintiff served the Request for Default and Request for Court Judgment by 
mail addressed to the Santa Fe address.  
 
Analysis 
 
 Here, Plaintiff purported to effect substitute service on Defendant by leaving the 
summons and complaint with “NOE,”  “a competent member of household" at an address at 
which defendant declares he has not lived since 2014.  “Section 415.20, subdivision (b) allows a 
process server to leave the summons and complaint at the "dwelling house" or "usual place or 
abode" of the person being served.  (Zirbes v. Stratton (1986) 187 Cal.App.3d 1407, 1416.)  
“Substituted service by abode service is a secondary method of service on natural persons. 
[Citation.]  ‘In order to obtain in personam jurisdiction through any form of constructive service 
there must be strict compliance with the requisite statutory procedures. [Fn. omitted.]’ [Citation.]  
(Zirbes v. Stratton (1986) 187 Cal.App.3d 1407, 1416.)   “It is upon plaintiff that the burden lay of 
effecting service in a manner designed to afford the defendant with ‘actual notice . . . in time to 
defend the action.’ (Code Civ. Proc., § 473.5, subd. (a).)”  (Kodiak Films v. Jensen (1991) 230 
Cal.App.3d 1260, 1264.)  
 
 Plaintiff has argued it clearly complied with the requirements under CCP § 415.20(b). In 
the Opposition, Plaintiff stated that the resident at the Santa Fe address was 18 years old and 
voluntarily accepted service of the summons and complaint.  Plaintiff argues that “common 
sense would dictate that if he did not know Defendant or, if Defendant did not reside or received 
(sic) mail at the Santa Fe address, the resident would have refused the documents or at least 
tell the process server he did not know the Defendant. Had he said anything to this effect, the 
documents would not have been left with him and this would have been noted in the process 
server’s report.” (Opposition, 4:24-5:7.)   
 
  Plaintiff has not included the “process server’s report” it referenced in the Opposition or a 
declaration of the process server in support of the opposition.  Plaintiff only speculates that the 
resident served would refused the documents if he did not know Defendant. Plaintiff presented 
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no evidence of what transpired between the process server and the resident, except that 
recipient was instructed to deliver documents to Defendant.  The Proof of Service indicates the 
documents were left with or in the presence of NOE DOE. It is possible the resident had no 
opportunity to refuse the documents.   
 
 Defendant has provided evidence that he was no longer residing at the Santa Fe 
address and had not resided there since 2014.  Other than the checked box, there is nothing in 
the Proof of Service that indicates NOE had any relationship to Defendant or was a member of 
the “dwelling house or usual place of abode of the party.”  “To be constitutionally sound the form 
of substituted service must be ‘reasonably calculated to give an interested party actual notice of 
the proceedings and an opportunity to be heard . . . [in order that] the traditional notions of fair 
play and substantial justice implicit in due process are satisfied.’ [Citations.]” (Zirbes v. Stratton 
(1986) 187 Cal.App.3d 1407, 1416.) 
 
 In Zirbes v. Stratton (1986) 187 Cal.App.3d 1407, the plaintiff served the defendant by 
substitute service at the defendant’s parent’s address, where the defendant no longer resided.  
Similar to the argument that Plaintiff makes here, the plaintiff in Zirbes argued, "[it] seems 
beyond all bounds of reason that Susan Stratton's parents would not have informed her of the 
receipt of summons and complaint."  The court found the service ineffective. It found that service 
of process at a parent's residence was not reasonably calculated to give the defendant notice. 
Plaintiff’s argument here is even weaker than that in Zirbes, as Plaintiff has no idea who the 
resident at the Santa Fe address was or if the resident even knew Defendant.   
 
 Similarly, in Kodiak Films v. Jensen (1991) 230 Cal.App.3d 1260, the plaintiff purported 
to effect substitute service on a "girlfriend, competent member of household" at an address at 
which defendant had not lived for several months.  Relief was granted. (Kodiak Films v. Jensen 
(1991) 230 Cal.App.3d 1260, 1264-1265, at issue on appeal was payment by defendant as a 
condition of relief under 473.)    
 
 Statutes dealing with constructive service under the California rule must be 
strictly construed.  (Zirbes v. Stratton (1986) 187 Cal.App.3d 1407, 1416.)  Service of process at 
the address where Plaintiff had not resided for over two years was not reasonably calculated to 
give notice of the pendency of the action.  Moreover,  “‘[T]he provisions of section 473 of the 
Code of Civil Procedure are to be liberally construed and sound policy favors the determination 
of actions on their merits.’ [Citation.] [Citation.]’ ‘[B]ecause the law strongly favors trial and 
disposition on the merits, any doubts in applying section 473 must be resolved in favor of the 
party seeking relief from default.’ [Citation.]”  (Maynard v. Brandon (2005) 36 Cal.4th 364, 371-
372.) 
 
 Defendant’s motion for relief from default judgment is granted. Defendant’s answer shall 
be filed and served on or before December 27, 2019. 
 

  



CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   21 
HEARING DATE:   12/18/19 

 
 

- 4 - 

 2.  TIME:  9:00   CASE#: MSC16-00601 
CASE NAME: CHRISTINE DEAN  VS.  FRIENDS OF PINE MEADOW 
HEARING ON MOTION FOR AWARD OF ATTORNEY FEES 
FILED BY FRIENDS OF PINE MEADOW, et al. 
* TENTATIVE RULING: * 
 
Continued by stipulated request of the parties to 01/22/20. 

 

  

 3.  TIME:  9:00   CASE#: MSC17-00576 
CASE NAME: KHEM VS. NEETU 
HEARING ON MOTION FOR GOOD FAITH SETTLEMENT 
FILED BY OF DIVERSIFIED PROCESSING 
* TENTATIVE RULING: * 
 
Defendants Machaiah and Diversified Processing’s unopposed motion for good faith settlement 
with plaintiffs is granted.  Defendants have satisfied the Tech-Bilt factors and CCP 877.6. 

 

  

 4.  TIME:  9:00   CASE#: MSC17-02357 
CASE NAME: MALLIARODAKIS  VS.  WALNUT CREEK 
HEARING ON MOTION FOR ATTORNEY FEES 
FILED BY LEONARD A. FAAS JR., et al. 
* TENTATIVE RULING: * 
 
Unopposed motion for attorney fees brought by defendants Faas, Faas Enterprises and Walnut 
Creek Car Wash is granted in the amount of $39,640.00. Defendants have established 
entitlement to fees pursuant to CCP 2033.420 without any exceptions. Defense counsel have 
also established the reasonableness of the requested fees.  

  

 5.  TIME:  9:00   CASE#: MSC17-02487 
CASE NAME: SMITH VS. KAISER 
HEARING ON MOTION FOR ORDER COMPELLING RESPONSE TO INTERROGATORIES 
FILED BY RICHARD P. KAISER, et al. 
* TENTATIVE RULING: * 
 
Unopposed motion to compel plaintiff to respond to defendants’ form interrogatories is granted.  
Plaintiff is ordered to pay defense counsel sanctions in the amount of $637.50.  Responses and 
sanctions are due within 15 days of the hearing on this motion. 
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 6.  TIME:  9:00   CASE#: MSC18-00673 
CASE NAME: MORALES-LAZO VS.  MATHESON TRUCK 
HEARING ON MOTION FOR SUMMARY JUDGMENT 
FILED BY TRANSPORTATION COMMODITIES, INC., et al. 
* TENTATIVE RULING: * 
 
Hearing off-calendar per faxed request of moving party rec’d 12/12/19. 

  

 7.  TIME:  9:00   CASE#: MSC19-00777 
CASE NAME: ANGELIQUE STEPANOFF VS. DANEKKA 
HEARING ON MOTION TO QUASH SUBPOENAS SEEKING PRIVATE MEDICAL INFO. 
FILED BY ANGELIQUE STEPANOFF 
* TENTATIVE RULING: * 
 
The parties are directed to comply with the court’s Discovery Facilitator program before re-filing 
the motion with the court. 

  

 8.  TIME:  9:00   CASE#: MSC19-01695 
CASE NAME: JACKSON VS. DOLAN 
HEARING ON MOTION TO STRIKE PLAINTIFF'S COMPLAINT 
FILED BY JOHN PHILIP DOLAN, HIEN NGUYEN 
* TENTATIVE RULING: * 
 
[see line 9] 
 

  

 9.  TIME:  9:00   CASE#: MSC19-01695 
CASE NAME: JACKSON VS. DOLAN 
HEARING ON DEMURRER TO COMPLAINT 
FILED BY JOHN PHILIP DOLAN, HIEN NGUYEN 
* TENTATIVE RULING: * 
 

Before the Court are defendants’ demurrer and motion to strike plaintiff’s complaint, 
which was filed August 16, 2019.  The demurrer is sustained in part, with leave to amend as 
set forth below.  The motion to strike is denied.  Plaintiff shall file and serve her amended 
complaint by December 30, 2019. 

 The basis for this ruling is as follows. 

Background 
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This is a wrongful eviction case.  Plaintiff Karen Jackson is a 74-year-old woman who 
resided in the bottom floor of a three-story home since 2011.  (Complaint, ¶1-2.)  Defendants, 
John Philip Dolan and Hien Nguyen, were her landlords who lived upstairs.  Plaintiff alleges, 
inter alia, that her art studio leaked when it rained, damaging her art supplies, and that her rent 
was wrongfully increased in $100 increments on three occasions from the initial $1,400 per 
month to $1,700 per month at the time of eviction in 2019.  (Id. at ¶¶3, 12, 17-19, 60-62, 69.)  
Plaintiff alleges she was evicted so that defendants could move into her unit and rent their own 
upstairs unit for market rate at $3,800 per month.  (Id. at ¶¶17-20.)   

Plaintiff’s complaint sets forth 12 purported causes of action: (1) Negligence; (2) 
Wrongful Eviction in Violation of the Richmond Rent Ordinance; (3) Violation of the Richmond 
Relocation Ordinance; (4) Illegal Rent increase in Violation of the Richmond Rent Ordinance; (5) 
Breach of the Warranty of Habitability; (6) Breach of the Covenant of Quiet Enjoyment; (7) Elder 
Abuse; (8) Unfair Business Practices; (9) Intentional Infliction of Emotional Distress; (10) 
Trespass; (11) Nuisance; and (12) Declaratory and Injunctive Relief. 

Demurrer 

The limited role of a demurrer is to test the legal sufficiency of a complaint.  It raises 
issues of law, not fact, regarding the form or content of the opposing party's pleading.  
(Donabedian v. Mercury Ins. Co. (2004) 116 Cal.App.4th 968, 994.)  For purposes of a 
demurrer, all properly pleaded facts are admitted as true.  (Aubry v. Tri-City Hospital Dist. (1992) 
2 Cal.4th 962, 967.)  A complaint will be upheld if it provides the defendant with “notice of the 
issues sufficient to enable preparation of a defense.”  (Doe v. City of Los Angeles (2007) 42 
Cal.4th 531, 549-550.) 

Fifth Cause of Action - Breach of the Warranty of Habitability 

Defendants argue that plaintiff’s fifth cause of action against Mr. Dolan is uncertain.  The 
elements of a claim for breach of warranty of habitability include: (1) a valid rental agreement 
(Knight v. Hallsthammar (1981) 29 Cal. 3d 46, 52; Green v. Superior Court of San Francisco 
(1974) 10 Cal. 3d 616, 637); (2) notice to the landlord (Peterson v. Superior Court (1995) 10 
Cal. 4th 1185, 1205-1206); and (3) a substantial defect not caused by the tenant. (Ibid.; Civ. 
Code § 1941.2.) 

Plaintiff states both that defendant repaired leaks in the roof (Complaint ¶12), and that 
he never repaired leaks in the roof (Complaint ¶69).  While inconsistent theories of recovery are 
permitted, a pleader cannot blow hot and cold as to the facts positively stated.  (Manti v. Gunari 
(1970) 5 Cal.App.3d 442, 449 [citation omitted, emphasis in original].)  The Court agrees that 
the inconsistent factual allegations generate uncertainty as to the cause of action.  Plaintiff fails 
to consistently and clearly identify the location(s) and severity of the leak(s), whether and when 
defendant attempted to repair the conditions, the extent to which the repair(s) was/were 
effective, and what notice was provided of continuing problems after any attempted repair(s).  
These are presumably facts within plaintiff’s knowledge as she was residing in the unit for over 
five years. 

Accordingly, the demurrer to the fifth cause of action is sustained with leave to amend.   

Fourth Cause of Action - Illegal Rent increase in Violation of the Richmond Rent 
Ordinance 
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Defendants argue that the fourth cause of action for illegal rent increases, fails because 
the fifth cause of action (breach of the implied warranty of habitability) fails.  A portion of the 
fourth cause of action does incorporate the alleged breach of the warranty of habitability.  
(Complaint, ¶59.)  However, the Court agrees with plaintiff that the breach of the warranty of 
habitability is only one of two bases for the fourth cause of action, and that the complaint alleges 
that the rent was also illegally raised in violation of the Richmond Rent Ordinance section 
11.100.070.  (Opposition to Demurrer, 5:13-6:10.)  Even without the breach of implied warranty 
component, plaintiff sufficiently states facts to constitute a cause of action for illegal rent 
increases.  Accordingly, the demurrer to the fourth cause of action is overruled. 

Motion to Strike 

Defendants move to strike 19 excerpts from the complaint, requesting the Court remove 
references to the damp environment in the garage, the warranty of habitability, and all 
allegations related to plaintiff's damages under Business and Professions Code § 17200 as 
improper, not drawn in conformity with state law, immaterial, and/or irrelevant.   

The motion, as it relates to breach of the implied warranty of habitability, is moot.  See 
above discussion as it relates to the fifth cause of action.   

As to the eighth cause of action, the motion is denied.  Defendants argue that requests 
for improper relief are appropriately stricken from a complaint, but the language sought to be 
stricken is not a request for relief.  Further, in her prayer for relief, plaintiff sets forth entitlement 
to restitution, which is available under Business and Professions Code § 17200.  (See Bank of 
the West v. Superior Court (1992) 2 Cal.4th 1254, 1266 [contrasting damages and restitution 
under section 17200].) 

 

  

10.  TIME:  9:00   CASE#: MSC19-01976 
CASE NAME: ALVA VS. LIN 
HEARING ON MOTION TO STRIKE ANSWER OF DEFENDANT ZEPH ROSE 
FILED BY CHRISTOPHER ALVA 
* TENTATIVE RULING: * 
 

Plaintiff Christopher Alva’s motion to strike the answer of defendant Zeph Rose is 

denied. Defendant Rose’s request for sanctions under Code of Civil Procedure section 128.5 is 

denied.  

There is no proof that Plaintiff engaged in the required meet and confer process before 

filing this motion. Plaintiff was required to tell Rose’s attorney that he was planning to file this 

motion and the basis for this motion. He did not do that. However, the failure to engage in this 

process is not a reason to grant or deny the motion. (Code of Civil Procedure §435.5.) The 

Court will excuse this failure, however, in the future the parties are expected to comply with all 

meet and confer requirements.  

Plaintiff seeks to strike the answer filed by Rose because it was due on November 6, 

2019, but was not filed until November 8, 2019. Plaintiff cites a couple of cases to support his 
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position. In Buck v. Morrossis (1952) 114 Cal.App.2d 461, 464, the court noted that when a 

demurrer was filed late, the court has the power to strike it as being late. The court quoted from 

Cuddahy v. Gragg (1920) 46 Cal.App. 578:  “ ‘But while it is true that a defendant's default may 

not be entered until his demurrer or other pleading, though filed after the time permitted by law, 

has been disposed of, nevertheless it is a proper practice in such case to move to strike the 

pleading from the files. The plaintiff has no absolute right to have the pleading stricken from the 

files merely because it was not filed in time; and, on the other hand, the defendant has no 

absolute right to have his belated pleading remain in the files; for a defendant cannot, as of 

right, answer or demur after the expiration of the time prescribed by statute. It is a proper 

practice, therefore, for the plaintiff to move to strike the pleading from the files; and, in the 

exercise of a sound discretion, the court very properly may grant such motion to strike. [Citing 

cases.]’ ” (Buck, supra, 114 Cal.App.2d at 464-465 quoting Cuddahy, supra, 46 Cal.App. at 

580.) What these cases make clear, is that the Court may strike an answer if it is filed late.  

The cases, however, do not state that the Court is required to strike an answer in such 

circumstances. In addition, the opposition offers several reasons why striking an answer filed 

two days late would be a waste of judicial resources. The Court exercises its discretion and 

declines to strike the answer filed by Rose in this case.  

Defendant Rose’s request for sanctions under 128.5 is denied. Although this motion was 

unlikely to succeed it was not entirely without merit.  

Rose’s requests for judicial notice are denied as irrelevant to the motion.  

Finally, the Court notes that Plaintiff’s reply was due five court days before this hearing, 

yet it was filed only three court days before the hearing. Despite the reply being filed two days 

late, the Court has considered it. Going forward, both sides should make sure to file all their 

papers timely.  

 

  

11.  TIME:  9:00   CASE#: MSN19-2057 
CASE NAME: MATTER OF CALIFORNIA SUNRIDGE 
HEARING ON PETITION TO REDUCE REQUIRED VOTING PERCENTAGE 
FILED BY CALIFORNIA SUNRIDGE OWNERS' ASSOCIATION 
* TENTATIVE RULING: * 
 
Unopposed petition to reduce required voting percentage to amend CC&Rs is granted pursuant 
to CC 4275. 
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12.  TIME:  9:01   CASE#: MSC17- 01285 
CASE NAME: DUONG VS. MERCEDEZ-BENZ 
HEARING ON MOTION FOR ATTORNEY FEES  
FILED BY CAU DUONG 
* TENTATIVE RULING: * 
 
Plaintiff’s motion for attorney fees is granted in part and denied in part. The court also grants 
plaintiff’s full request for costs and expenses. 
 
Plaintiff seeks attorney’s fees of $32,830. The court finds the hours expended high given that 
the plaintiff accepted defendant’s 998 offer in early 2018. Thereafter, plaintiff unreasonably 
failed to provide defendant with itemized amounts detailing what defendant needed to pay, 
resulting in needless additional attorney time. In addition, some of the time billed appears to be 
for administrative work and the frequent swapping in of new attorneys on the file created some 
inefficiencies. The court finds the attorneys’ hourly rates within the range of reasonable rates in 
Contra Costa except for that of Attorney Yadegari, which is excessive given her relative 
inexperience. The court therefore awards attorney fees of $24,500. 
 
The court agrees with the defense that the parties’ agreement authorized defendant to 
challenge the memorandum of costs via this motion. But defendant failed to raise any serious 
objection to plaintiff’s costs. The court finds the costs to be reasonable and necessary expenses 
in this litigation and therefore approves costs in the amount of $4,440.89. 

 

 


